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CECA Scotland NEC4 Bulletin

February 2023: Focus on Engineering and Construction
Contract (ECC) option A

Introduction

Training and development support are a key part of CECA’s core offer for its membership
and, working in conjunction with GMH Planning, it has delivered a programme of training
events around the NEC Form of Contract across several CECA nations and regions.

In addition to this training, a series of monthly NEC Contract Bulletins are being produced
for both Contractors and Subcontractors to improve practical awareness on key topics
within the NEC. The coverage, whilst not exhaustive, is intended as a general overview on
some of the contractual principles to increase a wider understanding in support of more
sustainable outcomes.

For the purposes of these bulletins a contractual relationship between a “Client” and
“Contractor” is assumed. The same rules/principles also apply if the contractual
relationship is between a “Contractor” and a “Subcontractor” and so the term
“Contractor” will be used to describe both parties.

These bulletins are based on the latest NEC4 family of contracts, but the same
principles and rules would apply where parties are engaged under an NEC3 form of
contract.

NEC Contract focus month 26 - Focus on Engineering and Construction
Contract (ECC) option A

The main contract between the Client and Contractor for general building/construction
type projects is the Engineering and Construction Contract. It is subdivided into options,
of which the Client will choose either option A,B,C,D,E or F. This bulletin will consider the
specific elements of option A for both tendering purposes and administering a live project.

For further advice or guidance, visit www.gmhplanning.co.uk or email Glenn at glenn@gmhplanning.co.uk
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Increased risk of inflation: Industry is currently experiencing an unprecedented level of
volatility in the supply of materials and resource with massive increases in material costs
arising. The challenge for the Contractor is how they manage this inflation risk when pricing
work in a competitive market whilst trying to maintain the economic sustainability of their
organisation. This could mean massive increases to tender prices or even Contractors not
bidding at all. With option X1 there is a mechanism to increase costs in line with agreed
indices for inflation. Previously with years of low inflation, it has been possible for a
Contractor to price that risk with a nominal increase in their price. However, that is not
the case now, and Contractors now view that risk much more significantly and are not keen
to have to guess what might happen to inflation.

An overview to option A: This option is called a “Priced contract with Activity Schedule”
and more commonly known as a “lump sum fixed price” contract. It is chosen by Clients
who generally have a well-developed Scope with a risk profile that would be
sensible/realistic for a Contractor

Total |F

2 Activity ID Activity Name

to be able to price. 41 Site Establ and learance/D
42 | K1540 Remove Extg irrigation, Hose Points & Pipework
43 K1140 Establish site perimeter timber hoarding - Install
44 K1141 Establish site perimeter timber hoarding - Removal
45 K1040 Remove existing close-boarded fence
L. 46 K1080 Remove existing vegetation
S h d l L4 47 | K1050 Remove existing wicker fence panels and associated gates
ACthl ty chedule. The 48 K1100 Install tree protection fencing
: 49 K1120 Excavation to clear existing mounds
Contractor is expected to produce 55— et S ims e o
O . 51 K130 Tipi area - remove hogging/self binding gravel £2,198.49
the ACt]V]ty SChedUle' |n S]mple 52| K1060 Remove existing Treetops Towers play equipment and surfacing

K1560 Removal/re-distribution of Play Bark

terms this is a case of breaking =i —fierormie oo sis
the project down into a number of = i e
items, allocating costs against = i |ci os abitons puis e groselposd stton S

59 K1201 CE 05 Install additional hoarding

each of those items, with the sum &

of the items adding up to = [
. 63 Site Wide Pathways
represent the Overall tender pr'lce 64| K3900 Gun Tree: Install subbase to resin bound gravel areas £3,051.43
. .. 65 K3890 [Air: Install subbase to resin bound gravel areas £5,334.28
(the Pr'l CeS) . The ACt]V]ty 66| K3880 Beech Tree: Install subbase to resin bound gravel areas £5,212.06
. 67 | K3870 Pine Tree: Install subbase to resin bound gravel areas £2,260.32
SChedu le W1 ll then be referenced 65| K3860 Oak Tree: Install subbase to resin bound eravel areas £9.849.27]

in contract data part 2 as to where it is included within the tender submission. This
document will then also form part of the signed contract. The “Price for Work Done to
Date” (application) that the Contractor can claim for each period is the sum of the total
of completed items on the Activity Schedule. If an item is not complete, a Contractor will
NOT be entitled to claim any amount for in that period i.e., NOT paid part percentage for
an item that is only partially complete. A Contractor needs to ensure that their Activity
Schedule is broken into a good level of detail in the first place, suitable for the value and
duration of that project to enable good cashflow.

For further advice or guidance, visit www.gmhplanning.co.uk or email Glenn at glenn@gmhplanning.co.uk
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Activity Schedule in relation to the programme: There is an obligation under clause
31.4 for items on the Activity Schedule to relate
to the operations shown on the programme issued " -
for acceptance. Although not compulsory, it _ | | L
works very well with this option to cost load the

programme in line with the Activity Schedule and  .u || .
the applications can then be assessed directly .
from the programme. It is just a case of running e — ==
a filter within the planning software that shows
any cost loaded items that are complete (or due > F =111
to be complete) by the application date. It also
means the Contractor will be able to demonstrate
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a remaining cost profile forecast that would [ || | || [ [ 1|1 ]|

automatically update every time the programme H

is updated and rescheduled. g [
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Revising an Activity Schedule: The Contractor can propose a change to an Activity
Schedule if they change a planned method of working so that the activities on the Activity
Schedule no longer relate to items on the Accepted Programme/Scope. The revised Activity
Schedule needs to be issued to the Project Manager for acceptance. The only reasons for
not accepting a revised Activity Schedule are that 1) the items do not relate to items on
the Accepted Programme, 2) the total of Prices is changed, or 3) the changed prices are
not reasonably distributed (i.e. should not be excessively front loaded). Otherwise, the
revised Activity Schedule should be accepted by the Project Manager and be the version
that should be used to assess the next application for payment. It is not envisaged that this
would be done frequently during the life of the project, unlike the programme that will be
updated and reissued for acceptance every period.

Compensation Events: Unless by agreement, Activity Schedule rates will NOT be used
to assess compensation events. They will be built up from first principles using the Short
Schedule of Cost Components. An Activity Schedule does not need to be revised every time
a compensation event is agreed. It will just be added to the “bottom line” of the Activity
Schedule so the Prices at anyone point in time will be the original total on the Activity
Schedule at tender stage, plus the value of any implemented (agreed) compensation
events.

People Rates: It is a new NEC4 requirement for Contractors to now
include a list of People Rates as part of contract data part two
within their tender submission. These are the rates that will be used
in the assessment of any compensation events. Previously under
NEC3 this rate would be proposed for each and every event as they
occurred, but the intent under NEC4 is that these rates are pre-
agreed and therefore one less thing to argue over as part of a
compensation event quotation. For any compensation event, where
the list of People Rates does not include a category of a person
required, the Project Manager and Contractor may agree a new rate.

For further advice or guidance, visit www.gmhplanning.co.uk or email Glenn at glenn@gmhplanning.co.uk
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If they do not agree, the Project Manager assesses the rate based on other similar People
Rates. If the Contractor does not agree with this rate assessed by the Project Manager,
their only recourse would be through the dispute process within the contract.

Short Schedule of Cost Components: This is only used under option A to assess
compensation events so is slightly more condensed than the full schedule which is used for
option C. It is made up of eight categories that the Contractor would be able to claim
relevant costs for when assessing a compensation event quotation:

1. People - by using the People Rates multiplied by the amount of time appropriate to the
rate spent within the Working Areas

2. Equipment - amounts for equipment using the rates or published list in contract data
for items such as excavators, scaffolding, dumpers etc

3. Plant and Materials - for all permanent works that are installed such as pipework,
cladding, cabling etc

4. Subcontractors - a new category for NEC4 where Subcontractors costs can now be
included as a lump sum, rather than having to break it down into the other categories
listed

5. Charges - for example, services into the site to run offices welfare, disposal of materials
from site, charges for access to the Working Areas

6. Manufacture and Fabrication - rates for people involved in manufacture and fabrication
of Plant and Materials outside the Working Areas

7. Design - rates for people involved in design done outside the Working Areas, as well as
cost of travel to the Working Areas

8. Insurance - which only confirms that you cannot claim for insurable events or insurance
premiums

Value Engineering: NEC4 has added in a new process entitled “Contractor’s proposals”.
Where a scheme is a Client design, a Contractor can offer a quotation for a saving where
they are able to recommend a value engineering proposal and share in the resultant saving.
In contract data part 1 there will be a stated “value engineering percentage” which is the
factor that will adjust the total of the Prices. If the value engineering percentage is 50%,
the Prices will be reduced by 50% of the quotation, meaning that the Client gets half, and
the Contractor gets half. Anything other than 50% would obviously mean that one party
would get more of a saving than the other in such eventuality.

For further advice or guidance, visit www.gmhplanning.co.uk or email Glenn at glenn@gmhplanning.co.uk
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Differences with the Engineering and Construction Subcontract (ECS): The
Contractor should be looking to pass their contractual obligations
with their supply chain on a back-to-back basis. The ECS allows
the Contractor to do exactly that. The rules, principles and even
clause numbers are almost identical in the ECS as they are in the
ECC. Everything in this bulletin therefore applies to the
Subcontractor in relation to their Contractor if they are engaged
under an ECS option A. The only real changes between the ECC i
and ECS are that the names of the Parties change (from W
Client/Contractor to Contractor/Subcontractor), and that some
of the timescales change for Subcontractor to do something
within and for the Contractor to respond.
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Summary: Option A contracts are the type that place most risk on the Contractor, as they
carry the risk for anything not priced and deemed included within the lump sum fixed
price. However, option A is the option that optimises the Contractor’s opportunity to
benefit from their own efficient management and delivery of the project with most cost
savings bringing a direct benefit to the Contractor. A Contractor needs to ensure that their
Activity Schedule covers everything that is stated within the Scope and broken down to a
good level of detail to ensure suitable cashflow during the project. There is the opportunity
to revise an Activity Schedule during the life of a project, but the intent is that this is done
only occasionally and will need acceptance by the Project Manager before it becomes the
new Activity Schedule.

Coming next month:

Bulletin No 27 - Focus on Engineering and Construction Contract (ECC)
Option B

Please respond to Grahame Barn should you require any further information on the
CECA Scotland NEC4 Bulletins grahame®@cecascotland.co.uk

For further advice or guidance, visit www.gmhplanning.co.uk or email Glenn at glenn@gmhplanning.co.uk




